Piercing the Velil

A Tactical Blueprint to Sovereign Immunity
and FTCA Claims Against the VA
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1. FEDERAL EMPLOYEE:

Must be a direct government
employee, not an
independent contractor.

2. SCOPE OF EMPLOYMENT:
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STRUCTURAL BARRIER DETAIL

Act must occur during
official duties.

3. NEGLIGENT ACT: Medical

malpractice or wrongful
omission causing harm.
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WARNING: THE CONTRACTOR TRAP
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The most common VA defense is the :
Independent Contractor Exception. i
Under VA Community Care, private |
surgeons are often classified as :
contractors, barring direct FTCA claims. :
|
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The 3-Phase Tactical Roadmap

Phase 1:

Administrative Claim

e File Standard Form 95 (SF-95)
with the specific federal
agency.

e Subject to a strict 2-year
statute of limitations from the
| date of accrual.
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Phase 2:
Agency Adjudication

e A 6-month minimum review
window.

 The agency enters a ‘Deny
and Defend’ posture.

e Requires the claimant to

establish irrefutable evidence.
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Phase 3: _'
Federal Litigation

e Follows a final written denial.

e Transition to a federal lawsuit
in U.S. District Court.

e Triggers discovery and a
bench trial (no jury).
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Step 1: The SF-95 Administrative Claim
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1. The Accrual Date

The clock starts when the injury and its
cause are known. You must file within
exactly 2 years.

2. The Sum Certain

Must demand an exact dollar amount
(e.g., $95,000 for specific damages or
$30,000 for compromised expense
reimbursement). Failure to state a
precise sum voids the claim.

3. Initial Evidence

Attach comprehensive medical
records proving negligence at the
time of filing.
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Step 2: The Agency Decision & The
Alternatiye

FTCA Tort Lawsuit 38 U.S.C. § 1151 Claim

coal Seeks a lump-sum financial judgment for | Seeks a permanent monthly VA disability
damages. rating increase (e.g., 100% TDIU).
Requires proving medical Requires proving the VA hospital care

B L [practice/negligence by a federal imately caused an additional

Proof malpractice/negligence by a federa proximately caused an additional,
employee. unforeseen disability.

ggﬁ;{; Ofl Heavily barred by the Independent Bypasses this defense if the VA explicitly

& Contractor defense. authorized the Community Care.
! Immunity |
|-il 1 i|

STRATEGY: PARALLEL EXECUTION

Smart litigation files the § 1151 claim simultaneously with the FTCA claim to secure
ongoing medical survival resources while fighting the tort battle.

| T Germin Motebook



| < >

F 3

1

A

Step 3: Federal Litigation & The Ticking Clock

Claimants have exactly
6 months to file in U.S.

Denial ' -/

Letter - District Court under 28

Mailed 7 -\@ U.S.C. § 2401(b) after

e\ the agency mails the
denial.

The Stuart Precedent & Equitable Tolling

Jan-June 2024 6 months ——>
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March 2024: Denial Incapacitation Window Dec 2024: VA Re-mails Letter
Letter Initially Mailed Emergency T4-to-pelvis fusion and high-dose (Legally resetting the clock)
opioid therapy prevented receipt.
|
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Strategy A: The Agency Status Trap

Defeating the Independent Contractor Defense

e

STATE COURT FEDERAL LAW

Sovereign immunity ONLY applies to
federal employees or agents acting within

Dallas County District Court (Aug 6, 2025)

grants Dr. Patel and UTSW Sovereign the scope of employment. Independent
Immunity against a state tort claim. contractors do not possess it.

THE LOGIC TRAP (Collateral Estoppel)

The federal government cannot simultaneously claim a surgeon
is an independent contractor to deny an FTCA claim, while the
surgeon claims sovereign immunity to escape state liability.
The state ruling legally binds the providers as VA agents.
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i Strategy B: Exploiting Medical Blindness

1. Private Contractor Frror

Failed L2-L4 fusion through Community Care.
(DOJ claims immunity).

2. VA Administrative Negligence

VA employees systematically close Community Care consults administratively
without records attached (violating MISSION Act / GAO Report 21-71).

Hm:nu rv of Tnday's Viait

3. Medical Blindness

Internal VA clinicians are rendered blind to the October 2021 CT scans
showing hardware failure. This leads to life-threatening complications
including Pseudomonas infection and Acute Osteomyelitis.
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The Claim Builder’s Checklist

l Pinpoint the Timeline i 2 Audit the Chain of Care
© ®
Calculate the exact Date of Accrual. The |dentify every provider. Determine who is
2-year SF-95 window is unforgiving. | a federal employee, who is a contractor,

and where VA administrative staff broke
the chain of medical records.

3 State a Sum Certain 4 Deploy Dual Tracks
& Never file an SF-95 without an exact dollar vz File the FTCA claim for negligence damages,
demand. Without it, the claim is void. and simultaneously file the 38 U.S.C. § 1151

claim for disability rating increases. Use
federal audit reports (e.g., GAO 21-71) to
defeat the ‘Deny and Defend’ posture.




